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4 DIGESET: Decision B-178564, July 19, 1977, holding that
a-ection 13(k) of National School Lunch Act as
amended by Pub. L. No. 94-10;, which required
payment in "amount equal to 2 percent" of funds
distributed to each state, limits amount payable
to States for costs incurred in administration of
summer food program is reaffirmed. Section 7
of Child Nutrition Act cannot 'econstrued as
additional source of funds for such payments
independent of 2 percent limt'itation. Holding in
iuly 1977 decision is also consistent with most
significant legislative history of recent statute
amending these sections.

This decision is in response to a suibmission from Lewis B.
Strauss.. AdLinistratcor of th- Food and Nutrition Service, United
States Department oil Agridl ture, asking whether State administra-
tive expense funds authorized by section 7 of the Child Nutrition Act
of 19G6 (CNA), as amended, 42 U. S.C.,' 1-76 (.1970), mijht be, used
to supplement the 2 pere6nt administrative expense payments to States
±or use in the summer fwod service program for children authorzed
by section 13 of the National School Lunch Act (NSLA), as amended,
42 U.S.C. § 1761. The submission in effect seeks modift 'tion of
decision B-178564, July 19, 1977, which|lbeld that by virtuet'px sec-
tion 13(k) of the NSLA, certain States which incurred adminijitrative
costs for prior program years exceeding the 2 percent allotments
could not receive additional payments.

Before addressing the specific questton raised, a review o.? the
background to this matter is in order.

I

Prior to 1975, the summer and year-round phases of the special
food service program had beer cariied out pursuant to authority set
forth in section 13 of the NSLA. The Secretary was authorized to pay
States for expenses incurred in administering these two programs and
appropriations were authorized in such amounts as were necessary
for this purpose by section 7 of the CNA, which provided:
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"The Secretary may utilize funds appropriated
under this section for advances to each State educa-
tional agency for use for its administrative expenses
or for the administrative expenses of any other desig-
r.ated state agency in supervising and giving technical
assistance to the local school districts and service
institutions in their conducting of programs under this
Act and under sections 11 and 13 of the National School
Lunch Act. Such funds shall be alvanced only in .mounts
and to the extent determined necessary by the Secretary
to assist such State agencies in the adminis'.ration of
addition-l activities undertaken by them under sections
11 and 13 of the National School Lunch Act, as amended,
and section- 4 anU 5 of this Act. T"nere arc hereby au-
thorized to be appropriated such sums as may be neces-
sary for the purpose of this sectiona. " See 42 U. S.C. S
1776 (1970).

Section 7 of the CNA did not establish any priority among the various
programs for which it authorized payment of State administrative
expenses.

In our report to the Congress entitled "An Appraisal of' the Special
Summr.cr Food Service Program for Children, " RED 75-336, Febru-
ary 14, 10J75, at pages 14-15, we noted certain problems in the man-
ner of paying States for their expenses'incuirred in connection with
the summer food serice program. Specifically, we pointed out that
the allocation of administrative funds on a lump-sum basis for all
child nutrition progranms resulted in inadequate reimbursement for
summer food program administrative costs and, therefore, less
effective State administration.

Af the time of the release of our report,- the Congress had before
it for consideration I-.R. 4222, 94th Cong., lst Sess., which was
enacted as the National Schcol Lunch Act and Child Nutrition Act of
1966 Amendments of 1975, Pub. L. No. 94-105 (October 7, 1975),
89 Stat. 511. Section 13 of H.R. 4222, as passed by the House of
Representatives and reported by the Senate Committee on Agriculture
and Forestry proposed to amend section 13 of the NSLA to cover only
the summer food service program. Section 16 of H.R. 4222 proposed
to add a now section 17 to the NSLA to authorize the year-round child
care program, thus removing this program from the authority of sec-
tion 13 of the NSLA. However, section 13 of H-I. R. 4222 as reported
by the Senate Committee differed from the House-passed version in
ranly ways, including a revision of subsection 13(k) of hle NSLA
which read as follows:
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"The Secretait shall pay to each State for
administrative costs incuri -d pursuant to this
section an amount equal to 2 per centum'of the
funds distributed to that State pursuant to sub-
section (b): Provided, That no State: iall re-
ce;ve less than $10, 000 each fiscal year for its
administrative costs unless the funds distributed
to that State pursuant to subsection (b) total less
than $50, 000 for such fiscal year.

The Committee explained this amendment as follows:

"The need for revision of the legislation govern-
ing the summer food prbgr-am was clearly outlined
in the report submitted to Congress by the General
Accounting Office on February 14, 1975. The new
provisions in the bill being reported by ihe Commit-
tee are based largely on that report.

* * * * ,9

"The bill also autihrizes administrative funds
fdr States in administerIng the sutrnmmer fool progrim.
The GAO report strongly recommended thiu amend-
ment. Tie GAO found the States to hiave perfornled
inad6quately in seeking eligible spobsors, in training
sponsors in monitoring program operatibns, and in
providing assistance needed by sponsors to run the
program well. Lack of administrative funds ear-
marked specifically for summer feeding has been a
principal reason for this poor performance according
to the GAO report. The funds provided'under tihe new
provision approved by the Committee could be used by
States for administeri ig only the summer feeding pro-
gram, and not for other 'child nutrition programs.
S. Rep. No. 94-259, 22-24 (1975).

As reported out by the Conference Committee and eventually enacted,
this legislatioa contained the Senate's revision of subsection 13(k) of
the NSLA.

Both before and after the enactment of Pub. L. No. 94-105, the
Congress appropriated each year a specific lump-sum amount for the
payment of State administrative expenses under the various NSLA and
the CNA programs, For example tixle 111 of the Agriculture and Related
Agencies Appropriations Act, 1978, Pub. 1,. No. 95-97 (August 12,
1977), 91 Stat. 810, 825, provides in pertinent part as follows:
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"Food and Nutrition Service

"Child Nutrition Programs

"For necessary expenses to carry.out the
provisions of the National School LJncI Act, as
:tnzeded (42 U.S.C. 1751-1761, and 1766), and
the applicable provisions other thL.n section S of
the Child Nutrition Act of 1066, us amended (42
U. S; C. 1773-1785, and 1787): $2, 422, 901, 000.
* * ' Providcd, That of the foregoing total amount
there shall itravailable * i. * $13, 675, 000 for the
State administrative expenses: * 4 *

Ste also Pub. L. No. 94-351 (July 12, 1976), 90 Stat. 851, 865;
Pub. L. No. 94-122, (October 21, 1075), 89 Stat. 641, 662:
Pub. L. No. 93-563, (Dacemrl'er 31, 1974), 88 Stat. 1822, 1841;
Pub. L. No. 93-135, (October 24, 1573). 81 Stat. 468, 489.

11

In the matter of Summer Food Service Programs-Ajrninistra-
tl.ve Cost LimitationTlT 9,8f, JuT1977, ve considered the
legnLity oT amTnding the Agriculture DpPartment's regulations to
relieve affected States of liability for atministrative expenditures
in excess of the statutory amoant established by subsection 13(k) of
the NSLA as added by Pub. L. No. 94-105, supra., and to reimburse
them for administrative costs planned and incurred when such costs
dire.tly benefitted the progron. In our decision to the Secretary of
Agriculture we held that:

"Under the present statutory language * e
reimbursement of such costs is lirnited to 2 per-
cent. The Departmert, therefore, niay not amend
its regulations to relieve StatCs of liahxity for over-
ex-cnditures, or otherwise vary the percentage of
the payment of administrative expenses, since the
amount allowable for administrative expenses is
expressly stated in the statute. Ther e is no au-
thority to issue regulations in contravention thereof.

Thus we interpreted subsection 13(k) of the N'SLA, as amended by
Pub. L. No. 94-105, as limiting the anant that might be Maid to' the
States for administrative costs connected with the summer foad ser-
vricc program to 2 percent of the amount of funds distributed to each
State.
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Abe recertly -enacted National School Lunch Act and Child
N1Itriti nAmnendrnersts of 1077, Pub. L. No. 95-166, Wovember 10,
1977, 4,I stat. 1325, gencraUy amended section 13 o0 the NSLA and
includeoi a ne'wrorniulet for reimbursenlent cof State administrative
expense8 Llnder the 9urnmer food program; In lieu ol the 2 percent
forcfult considereu in our July 1077 decision, the new section 13(k)
forinulA provides in Part:

"(1 '1 ie Secretary shall pay to each State for its
adqrvrisitr atiVe Costs incurred uader this section in
any fiscal year an amount equal to (A) 20 percent of
the first $50, 000 in funds distributad to that State for
the program in the preceedLng fiscal year; (B) 10 per-
cent of the next $50. 000 in funds distributed to that
Staf4e for the program in the proceeding fiscal year;
(C) 5 percent of the next $100, 000 in funds distributed
to that state for the program in the preceeding fiscal
year; and (D) 2 percent of any remaining funds dis-
tritDuted to that state for the program in the preceed-
ting fiscal ye3r; 9rovilded, That such amoants may be
adjitsted toy the 'ecreFTary to reflect changes in the size
Cor that State's prog:am since the preceeding fiscal
yeat. * S" 91 0tat. 1329.

Howevor, our- july 1977 decision and the present requiest for modifi-
cation )f fthat drclaioi address payme'nt of State administrative costs
for prooparn Y'ears prior to fiscal y9(a6r 1978. These payments remain
subject to the 2 percent formula of section 13(k) existing before its
amendrIfent by pub, L. No. 95-166 since the latter amendment Is
effecatie for prograr years commencing on or after October 1, 1977.
See e4., 11. n. RePs No. 95-281, 1 (1977).

Ill

A4 roted previolsly, Our July 1977 decision construed the language
of aection 13(Ls) opf the NSLA as amended by Pub. L. No. 94-105 -
providL$g that the Secretary shall Psy to each State for administrative
costs "an aflOcaut eqaal to 2 percent of the funds distributed to that
State" Ltnder t1he sLbnter food program--to be a limitation .pon the
amount each State could receive for this purpose. In his request for
molLficaticon oa! One July 1977 decision, the Administrator does not
challenge our construction of this language as a limitation. Rather,
he ni aitrtairi that there. is a separate socrce of p.yinent for State
admint i trative cOsts under the suimmer food service program--
sptccified ally sectiOn F7 of the Child N'utrition Act (CNA)- -which is not
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subject to the 1 percent limitation in section 13(k) of the NSt.A. In
other words, the Administrator contends that the 2 percent figure
limits only the use of section 13 funds for this purpose and not any
additional funds available under section 7 of the CNA. The Admin-
istrator's submission elaboral es upon this position as follows:

"4 * * The Comptroller Gcneral held (Decision
B-173564, July 19, 1977) that there was no au-
thority to reimburse States with funds from Sec-
tion 13(k) in an amount exceeding two percent of
their expenditures. However, the Department
failed at that time to call attention to the possi-
bility of using Section 7 funds.

"We believe that the use of surplus Section 7 funds
to augir ent the two percent administrative funds for
the Summer Program is warranmad by Public Law
94-105, which amended the National School Lunch
Act, effective October 7, 1975. That Act separated
the summer and year-round phases of the Special
Food Service Program which had formerly both been
included in Section 13. S^ztion 13 of the new Act
established the Summer Food Service Program for
Children, and Section 17 established a distinct year-
round Child Care Food Program for nonresidential
Child C=re institutions. Section 13(k) specifies-that
the Secrtn.;ry pay administrative costs equal to two
percent c.' the summer food program funds distributed
Lo 'tch State; however, Section 17 contains no provision
foi administrative costs. The Act did not alter the
language of Section 7 of the Child Nutrition Act. The
Department has construed the reference in Sec'ion 7
to Section 13 as covering adrninistrative.costs' under
the new Section 17 since it appeared certain that Con-
gress intended that adnministratve costs under that
Section be covered. Since the reference to Secti. li 13
continued unaltered, wve believe that Section 7 also con-
tinues to provide authority to pay administrative costs
incurred under the Suimmer Food Service Program.

8 * x: * *

"Therefore, we propose to amend 7 CFR Part 235 to
authorize payment of Section 7 funds for Summer Food
Service: Program administrative expenses when FNS
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determines that a State, through no fault of its own,
requires funds in excess of those available under
Section 13 in order to conduct the program vsll.
Only Section 7 funds which are in excess of those
needed for the other programs would be made avail-
able for Summer Food Service Program administra-
tive expenses.

* * * * *

"The U.S. Department of Agriculture Office of the
General Counsel has recommended that we obtain
your formtal opinion on the legality of this proposal.
The present, situation requires an express determi-
nation of first, whether the reference to Section. 13
in Section 7 allows funds appropriated under Section
7 to be used by States in their administration of the
Summer Food Program; and second, whether the two
percent limit in Section 13(k) applies specifically to
funds appropriated under Section 13 or applies to aU
federal funds (including funds appropriated under
Section 7) available for Stato expenditures incurred
in the administration of the Summer Food Program.
It appears to us that these two questions are simply
different ways of posing a single question, and that
accordingly they must both be answered the same
way. If the reference to Section 13 In Section 7
means that SAE funds can be applied to Summer
Food Program expenses, then in order fox the two
sections to be logically consistent the twG percent
limit must apply to only those funds approp..riated
under Section 13."

It is true that at the time here relevant section 7 of the CNA,
quoted supra, did literally include the summer food program within
its authorization of appropriations for payment of State administrative
costs. However, for several reasons we canno' agree that section 7
affects the holding of oar July 1977 decision.

First, it is highly questionable that the Congress intended to
create two separate appropriation authorizations for summer food
program administrative costs. Since section 13 of the NSLA as
amended by Pub. L. No. 94-105, supra, contained a specific author-
ization for this purpose, the referenlce o it in section 7 oZ the CNA
had becorne redundant. On the other hand as the Administrator points
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out, the year-round program established in section 17 of the NSLA
as added by Pub. L. No. 04-105 did not specifically authorize pay-
ment of administrative costs. Thus there ;. an apparent oversight
in failing to amend section 7 of the CNA to refer to section 17 of the
NSLA instead of section 13. This interpretation is supported by the
most recent amendment to section 7 of the CNA by Pub. L. No. 95-
166, UI Stat. 1338-39, which deleted the reference to section 13 and
added a reference to sectionI 7 of the NSLA. The Agriculture Depart-
ment had in effect been operating on the basis of such an interpretation
and we do not object to this approach (which, in any event, has been
rendered moot by virtue of Pub. L. No. 35-166). However, the De-
partment cannot have it both ways by taking the reference to section
13 to mean the section 17 year-round program and now asserting that
this reference also retained effect as an additional and separate au-
thorization 'or the reconstituted section 13 summer food program.

Second, even accepting the premise that there are two separate
appropriation authorizations for payment of State administrative costs
under the section 13 program, the actual appropriations for payment
o' administrative costs have been enacted in single Lump-sum amounts
covering all NSLA and CNA programs for which such payments are
made. Thus we cannot ag. -e with the Administrator that there existed
in any real sense two separate "funds" available for summer food pro-
gran administrative costs. We might add that even if two "funds"
were arguably available the very least to be said is that the specific
section 13 "fund, " with its 2 percent formula, would take precedence
over any more general source of funding:

"* * * it is a rule of long standing that an appropria-
tion made available for a specific object is available for
that object to the exclusion of an appropriation which
might otherwise be applicable in the absence of the spe-
cdic appropriation, and that when the specific appropri-
ation to which an expense is chargeable is exhausted, the
general appropriation cannot be used for that purpose.
4 Comn. Gen. 476; 5 id. 399; 7 id. 400; 10 id. 440; 19 id.
633; id. 892. Also, we have herTthat the ii-elusion of Ebe
wordWs'not to exceed' or similar language is not necessary
to establish a limitation when an appropriation includes a
specific amount for a particular object. 19 Comp. Gen.
892; A-997Z2, January 13, 1939; B-5526, September 14,
1939. " 36 Comp. Gen. 526, 528 (1957). Compare 54
Comp. Gcn. 790 (1075); 53 Comp. Gen. 695 (1974); 38
Comp. Gen. 588 (1959); and 38 Comp. Gen. 758 (1959).
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Finally, it has been suggested that certain statemonts made during
congressional debate on the legislation (1. R. 1139; 05th Congress)
enacted as Pub. L. No. 05-106 support the view that section 7 of the
CbA In effect at the time of our July 1977 decision did constitute a
separate source of funds for summer food program administrative
costs. During consideration of the Conference Report on H. R. 1139,
Reprejentatives HIoltzman and Perkins engaged in a colloquy consist-
ing of 2 questions. The first question and answer are relevant here
and read as follows:

"Ms. IHOLTZMAN. * * Mr. Speaker, I would like
to ask the chairman of the committee and the chairman
of the conference committee two questions regarding
State administrative expenses.

"The first question has to do with interpreting the
present law's provisions regarding the expenditure of
unused State adAMnistrative fund3 appropriated under
section 7 of the Child Nutrition Act for the purnose of
administration in the summer feeding program. If I
understand it correctly, the Department of Agriculture
now has o0; hand approximately $030, 000 tn funds re-
turned to it in fiscal year 1077 by States which could.
not use these funds for the administration of the school
Wlnch program, the school breakfast program, and the
child care feeding program. The Department would.
like to reallocate the unused funds from these programs
to the States for the purpose of paying for the adminin-
tration of last summer's sumnmier food service program
for children. I would like to know whether the Chairman
of the Committee would interpret this action as permis-
sible under the present law.

* * * * *

"Mr. PERKINS. * v * I do believe that it would be
permissible under the present law, namely section 7 of
the Child Nutrition Act, for the Department to use funds
returned to it by the States for reallocation to States to
pay for the administration of their summer feeding pro-
gram dciring fiscal year 1977. " Cong. Rec., October 27,
1977 (daily ed. ), H116701-71.

Also Representative Quie made the following statement during consid-
eration of the Conference Report:
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"*t 4 t understand that legal counsel In the De-
partment of Agriculture has raised an issue or whether
excess State administrative funds provided by other
sections or these two acts could be used to bolster
State administration or this program, I think Con-
gress intended this to be possible and to continue tu
be possible under these amendments. The alterna-
tives to adequate State administration are an uncon-
trolled program or abdication or State responsibility
in favor of Federal administration. These alterna-
tives are almost equally undesirable. " Id. at J1 16 74.*/

The quoted statements do not relate to any provisions of the bill
(H. R. 1139) then under consideration and do not proport to lie more
than onirijon3 as to the meaning of the law then in effect. Thus they
cannot be given substantial weight as legislative history. Moreover,
these statements appear to be inconsistent with other explanations
of the provisions in effect prior to Pub. L. No. 95-l6b which relate
direct!. to the changes made by that Act.

The report on H.R. 1130 by the House Committee on Education
and Labor clearly viewed the 2 percent amount specified in the ver-
sion of section 13(k) of the NSLA then in effect to be a limitation on
administrative cost payments for the summer food program. Thus
the report states: "The present law provides for payment of a flat 2
percent of the funds received last year. " II.R. Rep. No. 95-281, at
page 30 (1977). The report by the Senate Conilnittee on Aariculture,
Nutrition, anid Forestry on its version of the legislation enacted as
Pub. L. No. 95-166 also describes the section 13(k) formula then in
effect as a "ilat" 2 percent. S. Rep. No. 95-277, 23 (1977). These
interpretations are more significant because they serve to explain the
amendments to the law made by Pub. L. No. 95-16S. The language of
section 13(k) as amended by Pub. L. No. 95--106, quoted supra, re-
enforces the view that the formula specified was and is understood to
have a limiting effect since the percentage armoants were increased
and the Secretary was given authority to adjust such amounts. As
discussed previously, the amendment to section 7f of the CNA by
Pub. L. No. 95-166 (changing ihe reference from section 13 of the
NSLA to section 17) likewise reenforces the view that section 7 was
never intended to continue as a separate authorization for paymcnt of
sumner food program administrative costs.

/ During Senate debate on tihe Conference Report Senators
Javits and Talmadge also d.iscussed this issue, but no
specific opinions were cxpressed ccacerning the effect
of the present law. Id. . October 28, 1977, S. 18004.
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For the reasons stated above, we reaffirm our decision of
July 19, 077, as to the payment of administrative costs incurred
for program yeard prior to fiscal year 1978. In our view all such
payments are subject to, and limited by, the 2 percent formula )f
section 13(k) or the NSLA au amended by Pub. L. No. 94 105.

Acting Conp ro I I real
of the United States
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